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RESPONSE OF GEORGE JOHNSON (GEO) TO PANDORA AND NAB'S OBJKCTION

TO MOTION OF GEORGE JOHNSON REQUESTING REFERRAI. OF NOVEL

MATERIAL QUESTION OF SUBSTANTIVE LAW TO THE REGISTER

George Johnson ("GEO") respectfully submits to Your Honors the following Response to

Pandora and the National Association of Broadcaster's ("NAB") Objection to GEO's Motion

Requesting Referral of a Novel Question of Substantive Law to the Register, October 30th. 't j1..

Section 106'ays:

17 U.S.C. $106 EXCLUSIVE RIGHTS

Subject to sections 107 through 122, the owner of copyright under this title has the exclusive

rights to do and to authorize any ofthefollowing:

(1) to reproduce the copyrighted work in copies or phonorecords;

(2) to prepare derivative works based upon the copyrighted work;

(3) to distribute copies or phonorecords of the copyrighted work to the public by sale or other transfer of
ownership, or by rental, lease, or lending;

(4) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and motion pictures

and other audiovisual works, to perform the copyrighted work publicly;

(5) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and pictorial.

graphic, or sculptural works, including the individual images of a motion picture or other audiovisual

work, to display the copyrighted work publicly; and

(6) in the case of sound recordings, to perform the copyrighted work publicly by means of a digital audi ~

transmission.

'ttns.//www.law.cornell.edu/uscode/text/17/106
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In the Matter of
)
)
)

Determination ofRoyalty Rates )
for Digital Performance in Sound )
Recordings and Ephemeral Recordings )
(Web IV) )

)

Docket No. 14-CRB-0001-WR
(2016-2020)

MOTION OF GEORGE JOHNSON (GKO)
REQUESTING REFERRAL OF MATERIAL QUESTIONS OF SUBSTANCE'IVE LAW

George Johnson ("GEO") respectfully submits to Your Honors the following "motion by

participant" requesting referral of mateM questions of substantive law to the Register pursuant

to 37 C.P.R. $ 354.1(b)(2) which states that "any participant may submit a motion to the

Copyright Royalty Judges (but not to the Register) requesting their referral to the Register of

Copyrights a question that the participant believes would be suitable for referral under paragraph

(a) of this section." GEO believes the following material questions are not procedural questions

but novel material questions of substantive copyright and constitutional law.

DISCUSSION

Based on GEO's research, as a $ 114 and $ 115 music copyright creator for over 40 years,

non-attorney and pro-se participant, it's clear that sound recording copyright protections were

around long before CDs, computers, the internet, mobile telephones, mp3s, streams, webcasting,

or even "federal protection" in 1972 for sound recordings under $ 114 — fundamentally protected

in the "exclusive rights" enshrined in Article 1, Section 8, Clause 8 of the U.S. Constitution.

Of course, before 1972 federalization, American sound recordings were protected by

common law and select states'opyright laws in California (and New York State) as used by The

Turtles, Flo & Eddie, Inc. v. Pandora Media, Inc., and Flo & Eddie, Inc. v. Sirius XVRadio, Inc.

Moreover, the 1976 Copyright Act also clarified that copyright is protected &om the
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"moment of creation"'. But if that's true, that copyrights legal protections really start at the

moment ofcreation, then it seems logical that the federal sanctioning of any copyright, additional

"digital" categories of sound recordings, etc. may not be necessary and just adding an additional

layer to what is already protected. Congresses'ood intentions to help, turned into more control.

Especially, when looking at the 1909 and 1976 Acts, plus later "digital" versions in the

Digital Performance Right in Sound Recordings Act of 1995 or the 1998 DMCA/United Nations

WIPO Treaty and subsequent additions of those Acts, the one theme they all have in common is

they'e more concerned with the so called "oublic", "Dublic eood", "users" or the licensees, and

their interests and evenprotection, while giving copyright creators a "fair" or "adequate return".

Most importantly, combine these arguments with the U.S. Constitution's supremacv

clause and each individual American author's "exclusive ride" in Article 1. Section 8. Clause 8,

which recognizes their natural right to their writings, natural right to the &uits of their labor, and

a monopoly on their work for a limited time which is a property right, additionally protected

under the 5th Amendment like a piece of land, house, car, piano or Les Paul Custom guitar.

Then include the additional $ 1062 layer of supposed "exclusive right" protections.

As former Register Ralph Oman was recently quoted concerning natural rights and

exclusive rights, he asked what is, "...the true nature of copyright—as an exclusive vrivate

vrovertv right, or as a limited right to be doled out stinmlv, riddled with excevtions and

limitations. to be eiven awav free-of-charac."? A perfect definition ofall that is 37 C.F.R. 385.

American music copyright protections in general have been federalized since the early

1800's but all U.S. sound recordings are already federally protected since 1787 in the copyright

clause of the U.S. Constitution, and really, all writings are protected by natural lawpriori to any

federalization, and from the moment of creation. So, are the exclusive rights found in the

copyright clause ofthe Constitution and f106 being violated by Congress and the 0+ce?

REFERRAI.

Based on the foregoing, GEO respectfully requests Your Honors seek interlocutory

referral to the following precise legal and novel questions of substantive law to the Register:

'ttn://www.convrieht.eov/circs/circ15a.ndf

2 httn://www.convrieht.eov/title17/92clmnl.html¹106
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1. Is the rate setting process created by Congress in 1976 and facilitated by the Copyright
Office a violation of the U.S. Constitution Article 1, Section 8, Clause 8 "exclusive right"
to my copyrights and therefore, GEO's "natural rights" under the U.S. Constitution?

2. Is the rate setting process also in violation of GEO's 5th Amendment property right to

control, own, prost, and exclude others from my property, my copyrights?

3. Is the rate setting process in violation of GEO's exclusive rights found in $ 106, 1 to 5?

4. Is the rate setting process and the exemptions and limitations for the "public" or "user"

licensee in the 1909 Act, DMCA/ United Nation's WIPO Treaty, $801(b)(1), 37 C.F.R.

385, and various Congressional revisions to the Act since WIPO, violate the "exclusive
rights" found in $ 106, 1 to 5, and more importantly in Article 1, Section 8, Clause 8 of
the U,S. Constitution?

SUGGESTED BRIEFING SCHEDULE

In accordance with 37 C.F.R. g 354.1(b)(2)(i) which affords interested parties an

opportunity to submit legal memoranda regarding a referral, and in consideration of the quickly

approaching December 15th deadline, GEO respectfully suggests the following briefing

schedule:

Initial briefs filed with the Judges: November 9

Responsive briefs filed with the Judges: November 16

GEO thanks Your Honors for your thoughtful consideration.

Respectfully submitted,

By: /s/G or e . Johnson
George D. Johnson, an individual
d.b.a. Geo Music Group
23 Music Square East, Suite 204
Nashville, TN 37203
E-mail:eor e eor e'ohnson.com
Telephone: (615) 242-9999

George D. Johnson (GEO), an individual
and digital sound recording copyright
creator d.b.a. Geo Music Group (GMG)

Dated: Friday, October 30, 2015
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CERTIFICATION OF SERVICE

I, George D. Johnson, ("GEO") an individual and digital sound recording copyright creator,

hereby certify that a copy of the foregoing (GEO) GEORGE JOHNSON'S MOTION REQUESTING

REFERRAL OF ANOVEL ~RIAL QUESTION OF SUBSTANTIVE LAW has been served this

30th day of October, 2015 by electronic mail upon the following parties:

Kurt Hanson
AccuRadio, LLC
65 E. Wacker Place, Suite 930
Chicago, IL, 60601
kurt@accuradio.corn
Telephone: (312) 284-2440
Facsimile: (312) 284-2450

AccuRadio, LLC

Kevin Blair, Brian Gantman
Educational Media Foundation
5700 West Oaks Boulevard
Rocklin, CA 95765
kblair kloveairl.corn
1gantman@kloveairl.corn
Telephone: (916) 251-1600
Facsimile: (916) 251-1731

Educational Media Foundation

Intercollegiate Broadcasting SYstem, Inc.
(IBS)
Ethan Davis
KING 4 SPALDING LLP
1700 Pennsylvania Avenue, NW
Suite 200
Washington, DC 20006
edavis@kslaw.corn
Telephone: (202) 626-5400
Facsimile: (202) 626-3737

Counselfor National Public Radio, Inc.

Antonio E. Lewis
KING 8'c SPALDING LLP
100 N. Tryon Street, Suite 3900
Charlotte, NC 28202
alewis@kslaw.corn
Telephone: (704) 503-2583
Facsimile: (704) 503-2622

Frederick Kass
Intercollegiate Broadcasting System, Inc.
(IBS)
376 Windsor Highway
New Windsor, NY 12553-7900
ibs ibsradio.corn
ibsha@aol.corn
Telephone: (845) 565-0030
Facsimile: (845) 565-7446

Counselfor National Public Radio, Inc

Donna K. Schneider
Associate General Counsel, Litigation 4, IP
iHeartMedia, Inc.
200 E. Basse Rd.
San Antonio, TX 78209
donnaschneider@ihearlmedia.corn
Telephone: (210) 832-3468
Facsimile: (210) 832-3127

iHeartMedia, Inc.
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Suzanne Head
1771 N St., NW
Washington, DC 20036

W

Telephone: (202) 429-5459
Facsimile: (202) 775-3526

National Association ofBroadcasters (NAB)

Jeffrey J. Jarmuth
Law Offices of Jeffrey J. Jarmuth
34 E. Elm Street
Chicago, IL, 60611-1016
eff'armuth@ armuthlawoffices.com

Telephone: (312) 335-9933
Facsimile: (312) 822-1010

Counselfor AccuRadio, LLC

Russ Hauth Executive Director
Howard Hendrickson, Chairman
3003 Snelling Ave., North
St. Paul, MN 55113
russh@salem.cc
h hendrickson@unws .edu
Telephone: (651) 631-5000
Facsimile: (651) 631-5086

Gregory A. Lewis
National Public Radio, Inc.
1111 North Capitol St., NE
Washington, DC 20002gllg
Telephone: (202) 513-2050
Facsimile: (202) 513-3021

National Religious Broadcasters
NonCommercial Music License Committee
(NRBNMLC)

Patrick Donnelly
SiriusXM Radio, Inc.
1221Avenue of the Americas
36th Floor
New York, NY 10020

atrick.donnell @siriusxm.com
Telephone: (212) 584-5100
Facsimile: (212) 584-5200

National Public Radio, Inc. (NPR)

Cynthia Greer
SiriusXM Radio, Inc.
1500 Eckington Place, NE
Washington, DC 20037
c nthia. reer siriusxm.com
Telephone: (202) 380-1476
Facsimile: (202) 380-4592

SiriusXM Radio, Inc.

SiriusXM Radio, Inc.

Christopher Harrison
Pandora Media, Inc.
2101 Webster St., Suite 1650
Oaldand, CA 94612
charrison@ andora.com
Telephone: (510) 858-3049
Facsimile: (510) 451-4286

Pandora Media, Inc.

David Oxenford
WILKINSON BARIC KNAUER, LLP
2300 N Street, NW, Suite 700
Washington, DC 20037
doxenford@wbklaw.com
Telephone: (202) 373-3337
Facsimile: (202) 783-5851

Counselfor Educational Media Foundation
and National Association ofBroadcasters
(NAB)
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William Malone
40 Cobbler's Green
205 Main St.
New Canaan, CT 06840
malone@icee.or
Telephone: (203) 966-4770

Counselfor Harvard Radio Broadcasting
Company, Inc. (WHRB) and Intercollegiate
Broadcasting System, Inc. (IBS)

Bruce Joseph,
Michael Sturm, Jillian Volkmar
WILEY REIN LLP
1776 K Street, NW
Washington, DC 20006
b'ose h@wile rein.com
msturm@wile rein.com
JVolkmar wile rein.com
Telephone: (312) 284-2440
Facsimile: (312) 284-2450

Mark Hansen, John Thorne
Evan T. Leo, Scott H. Angstreich,
Kevin J. Miller, Caitlin S. Hall, Igor Helman,
Leslie V. Pope, Matthew R. Huppert
KELLOG, HUBER, HANSEN, TODD,
EVANS & FIGEL
1615 M St., NW, Suite 400
Washington, DC 20036
Mhansen@khhte.com
'thorne khhte.com
eleo@khhte.corn
san streich@khhte.com
kmiller@khhte.com
chall@khhte.cpm
ihelman khhte.com
1 o e khhte.com
mhu ert khhte.com
Telephone: (202) 326-7900
Facsimile: (202) 326-7999

Counselfor iHeartMedia

Counselfor National Association of
Broadcasters (NAB)

Christopher M. Mills, Attorney At Law
Wiley Rein LLP
7925 Jones Branch Drives-Suite 6200
McLean, VA 22102
cmills wile rein.com
(Tel) 703.905.2810
(Fax) 703.905.2820

Counselfor National Association of
Broadcasters (NAB)

Karyn Ablin
Jennifer Elgin
WILEY REIN LLP
1776 K St. N.W.
Washington, DC 20006
kablin@wile rein.com
el in@wile rein.com

Telephone: (202) 719-7000
Facsimile: (202) 719-7049

Counselfor National Religious Broadcasters
NonCommercial Music license Committee
(NRBNMLC)
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Kenneth L. Steinthal
Joseph R. Wetzel
KING k, SPALDING LLP
101 Second Street, Suite 2300
San Francisco, CA 94105
ksteinthal@kslaw.cpm
'wetzel@kslaw.com
Telephone: (415) 318-1200
Facsimile: (415) 318-1300

Counselfor National Public Radio, Inc.
(NPR)

R. Bruce Rich, Todd Larson
Sabrina Perelman, Benjamin E. Marks
Christopher Luise
WEIL, GOTSHAL 8c MANGES LLP
767 Fifth Avenue
New York, NY 10153
r.bruce.rich@weil.com
todd.larson@weil.com
ben'amin.marks@weil.com
sabrina. erelman weil.com
christo her.luise weil.com
Telephone: (212) 310-8170
Facsimile: (212) 310-8007

Counselfor Pandora Media, Inc.
Jacob B. Ebin
Akin Gump Strauss Hauer k, Feld LLP
One Bryant Park
Bank ofAmerica Tower
New York, NY 10036-6745
'ebin@akin um .com
Telephone: (212) 872-7483
Facsimile: (212) 872-10002

Gary R. Greenstein
WILSON SONSINI GOODRICH &. ROSATI
1700 K St., NW, 5th Floor
Washington, DC 20006

reenstein ws r.com
Telephone: (202) 973-8849
Facsimile: (202) 973-8899

Counselfor Pandora Media, Inc.

David Golden
CONSTANTINE CANNON LLP
1001 Pennsylvania Ave. NW, Suite 1300N
Washington, DC 20004
d olden@constatinecannon.com
Telephone: (202) 204-3500
Facsimile: (202) 204-3501

Counselfor College Broadcasters, Inc. (CBI)

Paul Fakier, Martin Cunniff
Jackson Toof, Miranda Perkins
Aren't Fox LLP
1675 Broadway
New York, NY 10019
aul.fakler arentfox.com

miranda. erkins@arentfox.com
martin.cunniff@arentfox.com
ackson.toof@arentfox.com

Telephone: (212) 484-3900
Facsimile: (212) 484-3990

Counselfor SiriusXM Radio, Inc.

Counselfor Pandora Media, Inc.

Page 7 of 9



PUBLIC VERSION

Catherine Gellis
P.O. Box 2477
Sausalito, CA 94966
cath  c counsel.com
Telephone: (202) 642-2849

Counselfor College Broadcasters, Inc. (CBI)

Glenn Pomerantz
Kelly Klaus
Anjan Choudhury
Melinda LeMoine, Kuruvilla Olasa
Jonathan Blavin, Rose Ehler
Lauren Ruitberg, Lawrence Jayme
c/o MUNGER, TOLLES Sz OLSON LLP
355 S. Grand Ave., 35th Floor
Los Angeles, CA 90071-1560

lenn. omerantz@mto.com
an an.choudhu Omto.com
kell .klaus@mto.com
melinda.lemoine@mto.com
kuruv&lla.olasa mto.com
'onathan.blavin mto.com
rose.ehler@mto.com
lauren.ruitber Omto.com
lawrence. a me mto.com
Telephone: (213) 683-9100
Facsimile: (213) 687-3702

C. Colin Rushing
Bradley Prendergast
SOUNDEXCHANGE, INC.
733 10th Street, NW, 10th Floor
Washington, DC 20001
crushin @soundexchan e.com
b render ast@soundexchan e.com
Telephone: (202) 640-5858
Facsimile: (202) 640-5883

SoundExchange, Inc.

Counselfor SoundExchange, lnc.
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BY /s/ George D. Johnson
George D. Johnson, an individual
D33A. Geo Music Group
23 Music Square East, Suite 204
Nashville, TN 37203
E-mail:eeoree@georgeiohnson.corn
Telephone: (615) 242-9999

George D. Johnson (GEO), an
individual and digital sound
recording copyright creator d.b.a.
Geo Music Group (GMG)
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